Adoption involves legal, psychological, and social consequences for birthparents, adoptive parents, and adoptees. Efforts to achieve uniformity in adoption law have been in part thwarted by a lack of consensus about how to balance the varied interests of these parties in contemporary adoptions. This article explores the tensions between traditional and present interpretations of six principal elements in adoption and suggests that the law must gradually "reconstruct" these elements to better serve the needs of children and their biological and adoptive parents.
ily and causes the child to become, "for all purposes," the child of the adoptive parents.² Adoption has psychosocial as well as legal effects. It facilitates the placement of children, whose biological parents cannot or will not raise them, in stable homes with adoptive parents who are willing to assume all parental rights and responsibilities. Although ensuring the best interests of children who might otherwise be homeless is the paramount consideration, it is not the only one. Adoption is also believed to offer significant advantages for three other parties: parents who are unable to care for their offspring, childless adults who want children to nurture and raise, and state governments ultimately responsible for the well-being of children. Despite evidence that adoptive relationships, like all other parent-child relationships, are sometimes problematic, the value of adoption is generally confirmed by research on its long-term consequences. (See the articles by Barth, Bartholet, Brodzinsky, McKenzie, Rosenthal, and Silverman in this journal issue, and the research cited therein.)
Types of Adoption
About 5 million adoptees are now thought to live in America; and each year, 100,000 adoptions-and perhaps as many as 150,000 to 160,000-are granted.³ The most striking characteristic of these adoptions is the variety of contexts in which they occur.
lntrafamily Adoptions
Half or more of all adoptions are by stepparents or other relatives. Since the 1960s, these intrafamily adoptions have increased more than any other kind of adoption, both proportionately and in absolute numbers. Intrafamily adoptions legally recognize an existing de facto custodial family, thereby allowing children to preserve ties to some members of their original families. Intrafamily adoptions are the least regulated type of adoption, yet they generate some of the most bitterly contested proceedings, especially when a noncustodial parent objects to a proposed stepparent adoption, grandparents seek to maintain contact with a child over the objection of a custodial parent and adoptive stepparent, or maternal and paternal relatives battle to adopt a child whose parents are deceased or legally unfit.
Adoptions of Infants by Unrelated Adults
In contrast to the increase in intrafamily adoptions is the sharp decrease, both proportionately and in absolute numbers, in adoptions of infants by unrelated adults. As is explained more fully in the articles by Kathy S. Stolley and Burton Z. Sokoloff, this decline does not result from any lack of interest by childless adults in finding adoptable newborns or from any reduction in out-of-wedlock births. It is more likely a consequence of the substantial drop in the percentage of children born out of wedlock who are voluntarily relinquished for adoption and of the reluctance by many prospective adopters to care for infants who may suffer from prenatal drug exposure, fetal alcohol syndrome, or AIDS. It remains to be seen whether more children will become available for adoption as funds for contraceptive research decrease and as more women are denied access to safe abortions in the wake of recent U.S. Supreme Court decisions constraining women's reproductive freedom. 4 
Adoptions of Foreign-born Children
Although adoptions of healthy American newborns by unrelated adults apparently continue to decline as a proportion of all adoptions, the number and proportion of adoptions by American citizens of children born in other countries are increasing more rapidly than any other type of adoption of unrelated children. Bartholet's article in this journal discusses the characteristics of international adoptions and the cultural, bureaucratic, and procedural barriers that often impede them.
Adoptions of Older Children by Unrelated Adults
Many thousands of children over the age of 2 or 3 years are adopted each year by unrelated adults, many of whom are nonetheless known to these children by virtue of having served for a year or more as their foster parents. 5 The parental rights of the birthparents of a majority of these children were terminated for child abuse, neglect, or abandonment. Some parents relinquished their children to state agencies after being threatened with an involuntary termination action or after being convinced that their own mental or physical problems left them unable to provide adequate child care.
Many of the children who are placed in state custody spend years being moved from one foster placement to another before they are legally available for adoption. Not surprisingly, even the disappointingly small percentage of these children who are eventually placed have difficulty forming permanent attachments to adoptive parents. 6 Whether or not these children qualify for the financial subsidies and other assistance authorized by the federal and state programs for children with special needs, 7 most come to their adoptive parents with unresolved problems from their earlier years which may be exacerbated over time. Unlike the healthy infants eagerly sought by prospective adopters, many of these older children are not likely to be adopted unless agencies actively recruit adoptive parents for them and unless, as Bartholet, Silverman, and others recommend, racial and ethnic matching policies are discarded. 
Adoptions of Native-American Children
It is estimated that several thousand Native-American children are adopted each year by individuals who are not Native Americans and have no ties to tribal communities. 9 The appropriateness of these adoptions is a highly contested sociocultural issue, analogous to concerns about the wisdom of international and transracial adoptions.
Adoption law is complicated not only by virtue of the types of people and family arrangements involved but also by the number of governments which have authority for regulation of adoption.
Because of the unique and historic relationship between the federal government and Native-American tribes, Congress is empowered to regulate family law matters affecting tribal members. The Indian Child Welfare Act (ICWA) of 1978 governs many of the jurisdictional and substantive aspects of adoptions of NativeAmerican children, superseding state laws that would otherwise be applicable. 10 In construing ICWA's dual mandate to preserve tribal integrity and promote the welfare of Native-American children, state and federal courts have yet to achieve a comfortable balance among the potentially conflicting principles of tribal survival, child welfare, and parental autonomy. This conflict is especially troublesome when the parents of a NativeAmerican child do not want the child placed with Native Americans or a tribe argues that a child who has not previously lived in a tribal community should be placed on a reservation.¹¹
Complexity of American Adoption Laws
Adoption law is complicated not only by virtue of the types of people and family arrangements involved but also by the number of governments which have authority for regulation of adoption. For the most part, adoption, like other family relationships, is subject to state rather than federal laws. Despite their common themes, state adoption laws are not and never have been uniform, nor have they been consistently applied by the courts, lawyers, or child welfare agencies. To this medley must be added a number of federal statutes and constitutional principles that now pertain to adoptions. As indicated above, the Indian Child Welfare Act (ICWA) governs the adoption of Native American children. Federal immigration 15 which is not a general adoption code, but attempts to clarify the legal status of married and unmarried parents in adoption proceedings.
Every state and the District of Columbia have now joined the Interstate Compact on the Placement of Children (ICPC); but the ICPC's lack of uniform administration is well known, and critics allege that its stringent regulation of interstate adoptive placements is at times detrimental to the children whose welfare it purports to protect. 16 Nearly all states have enacted procedures for the consensual disclosure of the identities of adult adoptees and birthparents, but these procedures vary from one state to another, many people are unaware of their existence, and Congressional attempts to enact a national registry for facilitating the consensual release of identifying information have stalled. 17 In the 1970s, efforts by the federal government to draft a comprehensive model state adoption code were unsuccessful and eventually produced a more modest Nevertheless, in the 1990s, interest in achieving greater uniformity remains widespread. With advice from the ABA, the American Academy of Adoption Attorneys, child welfare and adoption-advocacy organizations, and others, a NCCUSL committee is drafting an entirely new proposed Uniform Adoption Act (UAA) that addresses every type of adoption. In addition to permitting public and private agencies to make adoptive placements, the current draft of the UAA also allows birthparents to make placements directly with suitable prospective adoptive parents whom they have selected by themselves, with or without the assistance of a third party. 19 Finally, the U.S. State Department is participating in a 3-year project of the Hague Conference on Private International Law to develop a Convention on Intercountry Adoption. Congress has acted to end discrimination against adopted children as social security recipients. Congress is still considering proposals concerning a national repository to facilitate the consensual exchange of information between adoptees and their original families; tax deductions or credits for adoption expenses; insurance coverage for adoption-related medical expenses; and incentives for recruiting adoptive parents for children with special needs. 20 The Six Principal Elements of Adoption and Why They Resist Uniform Treatment Efforts to achieve uniformity in adoption law will likely continue to be unsuccessful until greater consensus is reached regarding how the legal system should respond to the changing psychological and social characteristics and needs of today's birthparents, adoptive parents, and adoptees. Adoptive relationships have traditionally had six principal elements. Some of these are legal requirements for adoption; others are desired social and/or psychological effects or consequences of adoption. Each of these principal elements is being chal-lenged in contemporary adoption. The following analysis of the scope and continued viability of these elements reveals just how formidable is the task facing those who seek to reconstruct them to better serve today's birthparents and adoptive families.
Parental Consent or Appropriate
Grounds for Waiver
The first element of adoptive relationships is a necessary condition for their creation: parental consent or a legitimate basis for dispensing with parental consent. For contemporary adoption, determining how to satisfy this requirement can be a very complex question.
A petition for adoption will not be granted unless a court determines that the birthparents have executed voluntary and informed consents or, alternatively, that the parental right to block a child's adoption has been forfeited because of a failure to exercise parental responsibilities. This requirement of parental consent derives from the principle of parental autonomy which, in turn, is a product of cultural traditions and theories of natural law and delegated duties that endow biological parents with superior rights to the possession and control of their offspring. Both common law and constitutional precedents incorporate aspects of these traditions and theories into the doctrine of family privacy or parental autonomy.²¹ Central to this doctrine is the presumption that parents are fit to decide how to raise their children and should be permitted to do so without interference by the state. Absent a voluntary or provable forfeiture of parental status, the state has no license to remove children from their parents in order to seek a "better" placement.²² Informal transfers of children to other relatives or unrelated caregivers are generally not regarded as sufficient proof of an intent to abandon parental rights.²³ Protection of parental rights is not dependent on a marriage relationship. Although a biological connection to a child is not by itself sufficient to give an unwed father the presumption of parental fitness, courts have recognized that this connection provides a unique opportunity to develop a full-fledged parental relationship with a child. 24 Once established, this relationship cannot be terminated without proof of unfitness on the basis of clear and convincing evidence.
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Analysis of parental rights has become even more complicated in recent years, and this has implications for adoption law. Our courts and legislatures are increasingly uncertain about which mothers and fathers have a right to consent to, or to block, their child's adoption. Indeed, with the development of surrogate parenting and artificial insemination, the very meaning of "mother" and "father" is contested.
26
The questions surrounding parental consent today are many and varied. For example, are a father's interests in establishing a parental relationship with his child so substantial that they justify requiring the child's mother to identify him, even if she fears that he will be abusive once he learns about a pending adoption?
27 Are a mother's interests in placing her child and a child's interests in remaining with adoptive parents so substantial that they justify terminating the rights of a father who has been thwarted in his efforts to perform parental duties by the birthmother, an agency, or the adoptive parents?
28 How soon after a child's birth may a parent execute a consent and what procedures are likely to ensure that the consent is "informed" and "voluntary"? Should a birthparent have a right to separate legal counsel regardless of whether the parent relinquishes a child to an agency or places the child directly with adoptive parents? Once executed, should a consent or relinquishment be revocable It would be unfortunate for children who are prospective adoptees, and especially for those who are difficult to place, if the current insistence on preplacement scrutiny leads to the imposition of a new batch of "suitability criteria."
As the articles by L. Jean Emery and Mark T. McDermott in this journal issue indicate, although there is some emerging consensus to give birthparents a role in selecting adoptive parents, there is little or no consensus about the specific issues of when and on the basis of what criteria agencies or other intermediaries may preempt parental choice. Although all but five states permit birthparents to make direct private placements of children, the degree of supervision of these placements varies greatly from one jurisdiction to another.³¹ The current draft of the proposed Uniform Adoption Act recognizes direct parental as well as agency-supervised placements, but, like a growing number of states, requires that all persons who seek to adopt must have a favorable assessment of their suitability as adoptive parents before a child may be placed in their home.³² In both direct and agency placements, a further prerequisite to the approval of an adoption is at least one favorable evaluation of the placement during the time between placement and the entry of a final decree.
It remains to be seen whether more "fitness" scrutiny will actually weed out unsuitable people from the pool of prospective adopters or merely discourage potentially excellent parents from undergoing elaborate and costly assessments that may have only questionable relevance to their parenting skills. Although some people may be presumptively disqualified from the pool of qualified adopters-for example, child abusers, rapists, psychotics, drug addicts, or chronic alcoholics-no trustworthy test of "suitability" exists. Indeed, many courts, legislatures, and child welfare agencies now acknowledge the unfairness of excluding people from consideration as adoptive parents solely on the basis of "unconventional" characteristics pertaining to their marital or financial status, age, race, ethnicity, sexual orientation, or ability to bear children. 33 It would be unfortunate for children who are prospective adoptees, and especially for those who are difficult to place, if the current insistence on preplacement scrutiny leads to the imposition of a new batch of "suitability criteria" which turn out to be as rigid as the more traditional ones that have so frustrated prospective adopters in the past.
When an agency places a child, how much discretion should it have to "match" the child with prospective adopters? In many states, agencies are required or permitted "when practicable" to select adoptive parents of the same religious belief as that of the child, or to establish priorities for placement "which reflect consideration of the racial background, ethnic heritage, religion, and cultural heritage" of the child. 34 In addition to being of questionable constitutionality, placement policies based on racial or ethnic factors often harm the very children they are intended to protect by delaying their placements so long that they are at risk of being deprived of permanent adoptive homes. Without denying the value of efforts to recruit racially and ethnically "matched" adoptive parents for children in state custody, it is also important to acknowledge that empirical research does not justify the prevailing barriers to transracial or transethnic placements. To the contrary, research shows that transracial or transethnic placements do not harm children. (See the article by Silverman in this journal issue.) It also suggests that the most salient factors in achieving a successful adoption are a child's age and medical and social history at placement, and not the racial, ethnic, or religious characteristics of the adoptive parents. Nonetheless, controversy about matching policies persists. 
Adoption Is a Gratuitous Transfer
A third element of adoption surrounded by uncertainty today is that it be a gratuitous rather than commercial or financial transaction, analogous to a transfer pursuant to a will or the altruistic deeding over of real property. Birthparents are said to "bestow" their children directly upon the adoptive parents or to "surrender" them to child-placing agencies. Adoptions are not supposed to generate improper financial gain or be tantamount to "trafficking" in children.
36 "Solicitation" of children is deplored: no money or other valuable consideration is to be paid in exchange for a child or for the birthparent's or agency's consent. By statute or case law, all states decry baby selling, and most prohibit finder's fees to agencies or other intermediaries.
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The notion that adoption is not contractual is so powerful that it obscures the extent to which bargaining is intrinsic to a transfer of a child by a birthparent in exchange for a promise by adoptive parents or an agency to support and care for the child and thereby relieve the birthparent of these legal duties. Adoptions by stepparents, for example, often involve agreements to forgive a noncustodial parent's child support arrears in exchange for the parent's consent to the adoption. When newborns are adopted, most birthmothers prefer to deal with adoptive parents or agencies who will pay for pregnancy and birth-related medical and living expenses. Indeed, most states now recognize that, subject to court approval, adoptive parents may pay, and agencies and private intermediaries may charge, for adoption-related expenses, including legal and counseling fees, so long as they are characterized as "acts of charity" or compensation for professional services. Because these payments are not contingent on the birthparents' consent or the completion of an adoption, prospective adopters assume the risk of not being reimbursed for expenses they have paid on behalf of a birthparent who does not consent to an adoption or who revokes consent. 38 typically run in the other direction. It is not prospective adopters who, at least indirectly, induce birthparents or agencies to place children with them. Instead, agencies compete for limited public funds in order to offer subsidies and medical and other support services as inducements to prospective adopters of less "marketable" children.
The complete absorption of the child into the legal and economic web of the adoptive family presumably encourages the emergence of a lasting personal and psychological bond between the child and the adoptive parents.
When children with special needs (see the articles by McKenzie and Rosenthal in this journal issue for definition) are available for adoption, financial considerations To what extent should bargaining about financial and other aspects of an adoption be allowed to tarnish the notion that adoption is a donative transaction? Upon finding that a proposed adoption involves unlawful placement activities but is otherwise in the best interest of a child, many courts will approve the adoption and will leave the punishment of the unlawful activities to the criminal or licensing laws. 39 In some cases, however, the illegalities may be so egregious that a refusal to approve an adoption is warranted. 
Adoptive Relationships as Substitutes for Biological Relationships
A fourth element of adoptive relationships is that they displace completely the child's prior ties to the biological family and replicate within the adoptive family all aspects of an original parent-child relationship. This element as well faces new challenges in contemporary adoption. Traditionally, the child's original birth certificate is sealed, and a new one is issued which substitutes the names of the adoptive parents for the child's birthparents. The adoptive parents acquire the same rights to parental autonomy and family privacy that the birthparents once had. The complete absorption of the child into the legal and economic web of the adoptive family presumably encourages the emergence of a lasting personal and psychological bond between the child and the adoptive parents.
The notion that adoptive relationships should or can substitute completely for biological ones is now being questioned. As several of the articles in this journal issue indicate, adoptive families and experts in child development are coming to understand that adoptive relationships are not identical to biological ones except in the sense of formal legal equivalence. For older adoptees, foreign-born adoptees, and children adopted transracially, an insistence on complete substitution makes the least sense. These adoptees apparently do best over time when their different heritages are acknowledged and accepted, not as evidence of second class status, but of a welcome and prized diversity. (See the articles by Bartholet, Brodzinsky, and Silverman in this journal issue.) The legal status of adoption does not erase the history of prior relationships from the memories of older children, nor does it resolve, by itself, the psychosocial conflicts these memories generate or perpetuate.
41 Even infants enter adoptive relationships with a prenatal history that a decree of adoption does not obliterate.
Agencies may be liable for intentionally withholding or negligently misrepresenting information about a child's physical or mental condition.
Among the most important changes in contemporary adoption practice is the abandonment of the once-fashionable characterization of adoptees as "blank slates" whose lives and personalities can be shaped entirely by the personal and social environment provided by adoptive parents. As knowledge of the nexus between hereditary and environmental factors in personality development becomes more complete, greater attention is being paid to the medical, social, and genetic history of adoptees, including the quality of their prenatal care. 42 The ability of adoptive parents to provide adequate care for a child may depend on how much of this information they have. Since the 1970s, most states have enacted legislation requiring agencies or intermediaries to share with adoptive parents all nonidentifying information that is "reasonably available" about a child and the child's biological family. These statutes further provide for the release of nonidentifying information to adoptees who request it once they reach adulthood. 43 Even more dramatic evidence of the demise of the traditional view that knowledge of a child's background is unnecessary comes from the growing number of state court decisions that agencies may be liable for intentionally withholding or negligently misrepresenting information about a child's physical or mental condition. 44 Despite the awareness that adoptive relationships build upon, but do not displace, a child's heritage or previous experience, obstacles to learning about a child's background remain. In many states, the scope of statutory and regulatory provisions for obtaining background information is unclear. Child welfare workers and lawyer-intermediaries are generally not trained to compile reliable health or genetic histories, and birthparents are often reluctant to disclose even what little they may know about their own or their family's histories. Moreover, too much emphasis on background information may leave prospective adoptive parents with the misleading impression that they cannot face the inevitable mysteries and risks of parenting without having all kinds of information that most people who raise biological offspring never acquire.
Confidentiality and Anonymity of Adoption
For more than half a century, confidentiality has been an important element of adoptions in this country. Today, although few question the wisdom of keeping judicial hearings and the records of an adoption proceeding free from general public scrutiny, hardly anyone agrees about the degree to which confidentiality and anonymity may be waived between members of particular adoptive and biological families, either consensually, or by court order or legislative mandate. Two aspects of this controversy are discussed here: (1) the legal status of "open adoption" agreements by adoptive parents to allow a birthparent or another relative to maintain contact with a child after an adoption is final, 45 and (2) the circumstances under which adoptees who have reached adulthood and members of adoptive and biological families may obtain access to identifying information about each other from sealed records.
With regard to the first aspect, the studies summarized in the articles by Annette Baran and Reuben Pannor and by Marianne Berry in this journal issue indicate how difficult it is to assess the long-term psychosocial effects of postadoption contact between adoptees and members of their birthfamilies. The studies do not justify a legal rule that would forbid private agreements by adoptive parents to allow adoptees to visit or communicate with members of their birthfamilies. But the studies are not particularly helpful for deciding whether requests for postadoption contact should be enforced over the objection of adoptive parents. When faced with these disputes, courts attempt to balance our societal commitment to the permanence of adoptive relationships, and the autonomy of adoptive parents to decide what is best for their children against concerns about the alleged benefits that adoptees may derive from maintaining ties to their birthfamilies. Some courts have responded to these disputes by upholding the validity of an adoption and affirming the legal right of adoptive parents to breach agreements for postadoption contact. 46 A few courts have enforced agreements despite the objection of the adoptive parents, 47 but others have vacated an adoption because of the alleged inconsistency between a birthparent's relinquishment of all parental rights and the retention of a right to visit the child. 48 A sensible approach is embodied in a recently enacted Washington statute and the current draft of the NCCUSL proposed Uniform Adoption Act (UAA). These provide that the validity of an adoption cannot be challenged because the parties have agreed to postadoption contact. Nor can the adoption be challenged if the adoptive parents fail to abide by the agreement. 49 While the UAA draft is silent about whether the agreement may be enforceable in a separate civil action, the Washington statute specifically provides that it may be enforceable if in the best interests of the adoptee. In most states, however, the legal status of open adoptions remains unsettled.
As for the second aspect of the controversy about confidentiality, nonidentifying information in sealed adoption records is generally available to adoptive parents and to adoptees at age 18 or 21, but identifying information is not available, except upon a judicial finding of "good cause" or, in more than 40 states, upon the mutual consent of those seeking disclosure. In addition to being consistent with the "complete substitution" element of adoptive relationships, confidentiality is said to serve the privacy interests of birth and adoptive parents and the needs of adoptees to be free from the psychological confusion that is allegedly a consequence of learning the identity of birthparents. 50 Is it appropriate to maintain a permanent veil of secrecy between adoptive and biological families? Even if birth and adoptive parents initially prefer a "closed" adoption, their desire for anonymity may not be static or set for all time. At the time when an adoption takes place, the deter-mination of some birthparents to preserve their anonymity and of adoptive parents to establish the autonomy of their new family is strongest, especially if it is an adoption of an infant by nonrelatives. As adoptees grow older, however, their interest in learning about their origins may grow and may even be encouraged by their adoptive parents, especially if the emotional ties within the adoptive family are secure. Moreover, the ability of adoptive parents to direct the lives of adoptees diminishes over time. Concomitantly, the interest of birthparents in maintaining the anonymity they once sought may also diminish over time. Indeed, most of the birthparents who are now placing children for adoption are apparently willing to have their identities released upon request from their children at age 18 or 21. Many parents who placed children in the past 30 to 40 years are similarly willing to disclose their identities. 51 In fashioning a procedure for releasing identifying information, courts and legislatures should not overlook the interests of birth and adoptive parents but should give primacy to the needs of adoptees who, with few exceptions, had no say in any decision concerning their adoptive placement. Does this mean that, upon reaching adulthood, adoptees should have access, if they want it, to the names of their birthparents As adoptees grow older, however, their interest in learning about their origins may grow.
as contained in their sealed adoption records or to original birth certificates? Reports from the two states, Alaska and Kansas, where adult adoptees may request their original birth certificates, as well as from other countries with similar laws, indicate that there are relatively few complaints about these procedures. 52 Nonetheless, a uniform law allowing "open records on demand" may not be justified. Although "genealogical bewilderment" is experienced by an indeterminate number of adoptees, research remains inconclusive concerning the purported benefits and risks of disclosing identifying information as a "cure" for this bewilderment. It is difficult to obtain reliable data on the numbers of adoptees and birthparents who actually search for each other, and accounts of successful reunions between adoptees and birthparents are typically based on self-selected samples. 53 Moreover, those birthparents who sought or continue to want anonymity should be able to rely on assurances that their privacy will be protected against unwanted disclosures.
Are there any alternative procedures that would recognize the legitimacy of the desire for identifying information, particularly when expressed by adoptees, but would stop short of access on demand? Table 1 lists the procedures currently offered by various states. In only 3 states (Alaska, Kansas, and Tennessee) are birth certificates available upon request of adoptees age 18 or older (see table 2 ). In all other states mutual consent is required. At least 17 states are trying some kind of "confidential intermediary" approach, as opposed to the more passive mutual consent registries that exist in approximately 20 other states. In these 17 states, if waivers of confidentiality are on file with a court or a public agency, a state-appointed intermediary may be enlisted to facilitate a meeting of the individuals who waived confidentiality. If no waiver is on file, an intermediary may be asked by an adult adoptee to locate birthparents and ask them if they are willing to disclose their identities. Some states allow members of the birthfamily, as well as adoptees, to seek information through an intermediary; others allow only adoptees to make an inquiry. If a birthparent prefers to remain anonymous, the adoptee is precluded from getting identifying information except through a judicial order for "good cause." If the birthparent agrees to release his or her identity, the adoptee may ask the intermediary to facilitate a meeting.
Proponents of the intermediary approach praise it for assisting adoptees who seek identifying information, while respecting the rights of those adoptees and birthparents who refuse to disclose their identity. By contrast, this approach is criticized by some as too confrontational and by others as an unwarranted bureaucratic interference with the alleged right of adults to contact each other directly. Because of the intensity of conflicts about the various procedures for consensual access to identifying information, the drafting committee for NCCUSL's proposed Uniform Adoption Act has yet to devise a pro- cedure that is likely to be acceptable to a majority of states.
6. Permanence of Adoptive Relationships Finally, a sixth element of adoption being challenged in many contemporary adoptions is their permanence. Adoptions are not subject to revocation because of incompatibility between the adoptive parents and the child, or because the former parents want to have the child returned to them. Adoptive parenting, like biological parenting, is generally regarded as "for keeps." Nonetheless, adoptive parents, like biological parents, may relinquish their child voluntarily for adoption by others. They may also jeopardize their rights as adoptive parents if they mistreat or abandon the child. In other words, adoptive parents have no more, and no fewer, rights than biological parents typically have with respect to shedding their parental roles.
In the absence of fraud or some other fundamental irregularity, adoption decrees are final and irrevocable, and affect future generations as well as the present one.
In the absence of fraud or some other fundamental irregularity, adoption decrees are final and irrevocable, and affect future generations as well as the present one. In the rare instances in which adoptive parents are permitted to set aside an adoption, the consent of all parties and a judicial proceeding are required, just as consent and a judicial proceeding are essential prerequisites to the creation of an adoptive relationship in the first place.
Recent attention to the alleged increase in the number of "disrupted" adoptions raises doubts about the permanency of adoptions. 54 It is not surprising that among the rapidly increasing number of adoptions of older children with special needs, some placements prove so problematic that even the most dedicated adoptive parents find they cannot meet their child's multiple needs. 55 A few states have statutory provisions that allow an adoption to be set aside for a developmental or mental "deficiency" existing or unknown at the time of the adoption. 56 Legislators and agencies should devise humane procedures for unwinding some adoptive relationships, not to relieve adoptive parents of an unanticipated burden, but to find a more appropriate placement for the child.
What is most impressive about contemporary adoptions, however, is not that some of them are troubled but that the vast majority of them are successful, especially when contrasted with the experiences many children would have had if they had not been adopted. Because hardly anyone questions the value of permanency in adoptive relationships, it behooves policymakers to support laws and practices that are likely to reduce the incidence of disruption:
At a minimum, arbitrary impediments to early placements should be removed: birthparents who have made an informed consent should be permitted to place children directly with adoptive parents;
Children in public custody should be reunited expeditiously with their original families or be legally freed for adoption;
Constitutionally suspect policies and empirically unfounded beliefs about the outcome of transracial adoptions should not be permitted to delay the permanent placement of children who are waiting to be adopted; Support services should be available for all adoptive families and especially for the adoptive families of children with special needs. 57 
Conclusion
The six principal elements of adoption outlined above are most frequently associated with adoptions of infants by unrelated childless couples. Because most adoptions are no longer of this type, the relevance of these elements to the diverse functions served by contemporary adoption is less clear. The first and second elements-the parental consent and best interests requirements-are being challenged in situations where the constitutional rights of mothers and fathers to maintain custody and control of their children appear to conflict with the best interests of their children. Similarly, the scope of public regulation of adoptions is being questioned for its alleged interference with the "rights" of individuals to enter into families and ac-quire children. 58 The traditional elements of "complete substitution" and confidentiality are at odds with the desire of many adoptees to learn about their own heritage, the demands of adoptive parents for more information about the medical and social histories of their children, and the gradual acceptance of the belief that more openness in adoptive relationships is beneficial for all parties. The insistence that adoption is a gratuitous transfer is giving way to a recognition that specified birth-related, counseling, and legal expenses should be compensable to facilitate certain adoptions. Finally, even though the special needs of some adoptees may threaten the permanency of their adoptive relationships, our societal commitment to the element of permanency may spur the creation of legal and social policies that will reduce the incidence of disruption.
Within the social context in which adoptions now take place, two of the traditional goals of adoption are less harmonious than they may have been in the past. The first of these goals is the one stated explicitly in most adoption statutes: to serve the best interests of children by providing permanent homes for those who might otherwise remain homeless. The second goal, embedded more in the social history of adoption than in specific statutes, is to provide children for childless adults. In achieving these goals, the interests of a child's biological parents and our fundamental commitment to family autonomy must somehow be reconciled. Although in theory, these two goals are consistent with each other, tensions often exist between them, and it is not always clear how adoption laws and practices can resolve these tensions.
Lawyers and child welfare professionals who are involved in adoptions would do well to keep these goals and these tensions in mind as we work to reconstruct the six elements of adoption discussed in this article. Bistany, 145 N.E. 70 (N.Y. 1924 ) (evidence is insufficient to justify a finding of abandonment by immigrant parents of a child they had left for nearly 5 years in the custody of a well-to-do childless couple: "We cannot say that silence and inaction were prolonged to such a point that an intention to surrender becomes an inference of law").
The scope of constitutional protection of the interest of unwed fathers in developing a parental relationship to their children is analyzed in Stanley v. Illinois, 405 U.S. 645 (1972) ; Quilloin v. Walcott, 434 U.S. 246 (1978); Caban v. Mohammed, 441 U.S. 380 (1979) ; Lehr v. Robertson, 463 U.S. 248 (1983) . Santosky v. Kramer, 455 U.S. 745 (1982) ; current draft of proposed Uniform Adoption Act, article 3, part 7.
For example, the ability to separate genetic from gestational mothering means that it is no longer clear that a woman who gives birth to a child is the child's legal mother; Anna J. v. Mark C., 6 Cal. App.4th 521, 286 Cal. Rptr. 369 (1991) , pet. for review granted, 822 P.2d 1317 (1992) . Similarly, the status of "presumed," "putative," and "biological" fathers in custody and adoption proceedings is far from settled; Michael H. v. Gerald D., 109 S. Ct. 2333 .
See, for example, In re Karen A.B., 513 A.2d 770 (Del. 1986 ) (mother cannot be forced to name putative father; child's needs for adoptive home outweigh unknown father's potential right to participate in adoption proceeding); but, compare Augusta Co. DSS v. Unnamed Mother, 348 S.E.2d 26 (Va. Ct. App. 1986 ) ("fair play" requires that a mother be stopped from controlling the placement of her child for adoption in situations where she refuses to name the father). The current draft of the proposed Uniform Adoption Act does not require a birthmother to identify her child's father, but does require a diligent effort to ascertain the name and whereabouts of the father, not only to notify him of a pending adoption but also to obtain information about his health and social history.
For sympathetic treatment of fathers who have been thwarted in their efforts to assume parental responsibilities, see In re Kelsey S., 1 Cal.4th 816, 4 Cal. Rptr.2d 615, 823 P.2d 1216 (1992) (Uniform Parentage Act distinction between the "consent" rights given to presumed fathers and the "notice and opportunity to be heard" rights given to unwed alleged fathers in adoption proceedings is unconstitutional when applied to an unwed father who has "sufficiently and timely demonstrated a full commitment to his parental role"); In re Raquel Marie X, 76 N.Y.2d 387, 559 N.Y.S.2d 855 (1990) (unwed father who is unable to develop custodial relationship with newborn child because mother and child are living with mother's husband is entitled to veto his child's adoption if he acts promptly to establish legal and emotional bond to his child); In re Adoption of Clark, 393 S.E.2d 791 (N.C. 1990); Appeal of H.R. 581 A.2d 1141 (D.C. App. 1990 ) (private agency's role as state agent in adoption process subjects its actions to constitutional scrutiny; failure to advise unwed father who was citizen of another country of his procedural rights in adoption proceeding is due process violation and invalidates adoption). The significance of these and other recent "thwarted father" cases is discussed in Hollinger, J.H. Consent to adoption. In Adoption law and practice, note 2.
The drafting committee of NCCUSL's proposed Uniform Adoption Act remains uncertain about how best to resolve these questions; see Comments to current draft of proposed Uniform Adoption Act.
See, for example, the case of the 12-year-old boy who had spent all but 7 months of the past 8 years in foster care and who successfully sued to "divorce" his parents in order to be adopted by his most recent foster parents. DePalma, A. Court grants boy wish to select his parents. New York Times, September 26, 1992, at A1; Wingert, P., and Salholz, E. Irreconcilable differences. Newsweek, September 21, 1992 See, for example, Ill. Ann. Stat. ch 40 Section 1519 ("when possible," same religious belief); N.Y. Dom. Rel. Law Section 113; Soc. Serv. Law Section 373(7) (in ascertaining child's religious faith, agencies shall abide by wishes of parent who relinquished child or whose rights were otherwise terminated). Section 222.35 of the California Civil Code requires that adoptive placements by agencies reflect consideration of the racial background, ethnic heritage, religion, and cultural heritage of the child. See also ICWA preferences for placement of Native American children with relatives or in tribal community, 25 U.S.C. section 1915. Compare the current draft of the proposed Uniform Adoption Act: unless contrary to the best interests of an adoptee, an agency shall give preference to a relative or foster parent with whom the child has resided, and then to any other suitable individual who wants to adopt the child. However, placement may not be delayed or changed in order to find a prospective adopter whose racial, ethnic, or religious affiliation is the same as the adoptee's. The 1992 draft of the proposed Uniform Adoption Act permits adoptive parents to pay a number of expenses incurred in connection with an adoption, including medical, travel, and living expenses related to the mother's pregnancy and the child's birth, as well as counseling and legal expenses of the biological and adoptive parents. All payments must be reported to, and approved by, the court.
See, for example, Yopp v. Batt, 237 Neb. 779, 467 N.W.2d 868 (1991) In re Adoption of P.E.P., 407 S.E.2d 505 (N.C. 1991) (adoption invalidated because of serious irregularities, including blatant violation by adoptive parents and their attorney of statute prohibiting compensation for child placing).
Recent research suggests that the reality of the biological family "is uppermost in the mind of the [older] adoptive child and his functioning as a person at peace with himself cannot go forward until his questions are answered and his psychological universe is in order," In re Patricia W., 89 Misc. 2d 368, 371-372, 392 N.Y.S.2d 180, 183 (Fam. Ct. 1977 
